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On the Restraint of Hong Kong Residents’ Right to be Elected
by the Definition of “Patriot”

YAO Guojian, GUO Siyuan

(Law School, China University of Political Science and Law)

Abstract: The cases that triggered by 2016 reelection of the Hong Kong Legislative Council had been widely
discussed, but few scholars focused on the issue of the restraint on the right to vote and the right to be elected. Patriots are
a special group that is able to share the power of the alliance of workers and peasants, which is a accurate legal concept in
preamble of the Constitution of the PRC and can be applied to the Hong Kong SAR, where a patriot is one who respects
the Chinese nation, sincerely supports the motherland’s resumption of sovereignty over Hong Kong and wishes not to
impair Hong Kong’s prosperity and stability. According to the Constitution, the Hong Kong Basic Law and theory of the
nature of the suffrage, the criteria of a patriot could be used to constrain the right to vote and the right to be elected of Hong
Kong residents. In the accordance with monism of law and state, the non-Chinese Hong Kong residents can enjoy the
rights only if they fit the patriot standards. According to constituent power theory, sovereignty integrity is an unalterable
basic principle. The legislative power has an obligation to uphold and thus can adopt sanctions against secession. The
patriot standards can apply to restrictions on the qualification of to become a member of the Legislative Council and all
politically elected officials in Hong Kong.

Keywords: patriot, right to be elected, the Hong Kong Basic Law, constituent power
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