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The Legislative Revision of the Right to Disgorgement
in the Company Law of the People’s Republic of China

LI Fei, PANG Qianyue

(School of Law, Nankai University)

Abstract: Disgorgement comes from the common law theory of “constructive trust,” which is a special remedial
right given by law to the company to revert the proceeds of its directors and officers who violate the duty of loyalty
to the company. As a new type of creditor’s rights, there are still many legislative loopholes in the company’s right of
disgorgement. There are contradictions between Article 148 of the Company Law of the People's Republic of China and
Article 44 of the Securities Law of the People’s Republic of China. The board of directors, the supervisory board and the
shareholders who meet certain conditions of the company and its affiliates involved in the case should be clearly regarded
as the subject of the right of disgorgement, and the supervisors and “beneficial owners” should be included in the object of
the right of disgorgement, and the shareholder representative action should be improved. In addition, the company’s board
of directors, supervisory committee and shareholders are clearly defined as the subjects of the right of incorporation.
In addition, in practice, disputes over the right of disgorgement are mainly focused on two categories, namely, taking
business opportunities and non-competition, which should be determined by the “four elements + business scope standard
+ fairness standard” and “substantialism” respectively. Finally, based on the complementary role of the right to claim
damages to the right of disgorgement, the rule of “single model as the principle and overlapping model as the exception”
is adopted to provide remedies to companies when they compete with each other.

Keywords: right of disgorgement, duty of loyalty, duty of trust, fiduciary relationship
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