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Study on Legal Issues in the Implementation of Valuation Adjustment Mechanism
under the Background of the Jiumin Minutes

TIAN Yu

(Faculty of Law, University of Macau)

Abstract: The VAM agreement, as a financing model for small enterprises that has emerged in China’s capital
market, has faced difficulties in determining its validity due to the lack of clear legal regulations in previous laws. The
promulgation of the Minutes of the National Courts’ Civil and Commercial Trial Work Conference (also known as the
Jiumin Minutes has alleviated the validity disputes to some extent by distinguishing principles to judge the validity and
performability of the VAM agreement. However, it has also introduced new issues, such as the forced bundling of share
repurchase with the capital reduction procedure and the inappropriate application of cash compensation to the profit
distribution procedure, thereby designating the target company as the subject of judgment on the performability of the
VAM agreement. These provisions not only undermine the possibility of meeting the conditions for performability but
has also triggered numerous legal dilemmas in practice. The core of the problem stems from the framers’ inappropriate
understanding of capital maintenanceism and the erroneous incorporation of commercial appearanceism into the text
design, leading to a fundamental opposition between the two principles in application. Additionally, the framers’ excessive
protection of abstract creditors’ interests has neglected the safeguarding of the legitimate rights of investors, resulting in
the existing norms falling into a situation of logical inconsistency. Given the current challenges in making comprehensive
reforms to the VAM agreement system, future improvements should reduce the restrictions of the capital reduction
procedure on the fulfillment of VAM obligations based on existing norms, and relevant norms should be regarded as
defenses of the target company rather than conditions for judging the fulfillment of the VAM agreement, while also
abandoning the blanket result of dismissal of the lawsuit requests.

Keywords: value adjustment mechanism, possibility of performance, share repurchase, capital maintenance,
creditor protection
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