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I. The Theoretical Significance of the Indirect Election System of
the Legislative Council

1.1 The proposal of political pluralism and its defects

In contemporary democratic theory, Robert Dahl, a key representative figure of pluralistic
democracy, has proposed the theory of polyarchy after noticing the importance of interest groups in
influencing decision-making and participating in politics. Dahl believes that power is competitively
arranged in the society as an integral part of the constantly bargaining process among numerous
groups representing different interests, such as business organizations, labor unions, political
parties, women’s organizations, and religious organizations. Political decision-making is the result
of the government’s executive branch attempting to reconcile the demands of these groups and the
grass-roots participation in democratic politics is realized through becoming members of these
groups. The democratic system is “ruled by multiple minorities.”*

While political pluralism has received lots of attention upon proposal, subsequent theoretical
and empirical studies have also exposed some of its defects, which can be summed up in five points:
a) the issue of collective action, in which many organizations value special interests more than
collective interests; b) the possible requirement of external assistance, such as political foundations,
government agencies, economic organizations, large corporations, and so on when organizing
associations; c¢) the unequal distribution of organizational skills that entitles people with
tremendous resources to even greater share while some interests may not get the government’s
attention due to their inability to form or maintain associations; d) the potential inverting of
causality, in which government officials’ policies incentivize the formation and responses of groups
rather than the opposite; e) different interests’ reaching mediation through compromises because of
reliance on the rationality of individual government structure rather than the collision among
pluralistic interests per se.?

Cohen and Rogers point out that “in the day-to-day political course of contemporary
democratic system, associations continue to frustrate some norms of the democratic order... The
format in which civilian associations have emerged reflects the fact that various conditions
benefiting associations are very unequally distributed in the society, including control of strategic
resources, the size of the population with common interests, the interaction opportunity among
those sharing common interests, and the degree of concern for interests. In the system of
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associations, citizens of certain categories are overrepresented with their influence exceeding the
proportion they deserve while some citizens (usually the impoverished) are underrepresented.”?
There are actually oppressed and powerless groups in the society. The genuinely disadvantaged,
such as the utterly discriminated and marginalized Gypsies in Europe, have been unable to raise
these issues since they have little organizational structure and political power required.”

1.2 The theoretical opportunity of indirect elections to supplement direct elections

Macao has neither relevant legislations governing the establishment of political parties nor
legalized political parties or groups. As a result, party politics does not exist here. The Freedom of
Association Law has relevant provisions regarding the establishment of political associations, but
no groups have been registered as political associations so far. In Macao’s political ecology, which
has no political parties or associations, ordinary associations have actively participated in politics
and joined direct and indirect elections of the Legislative Council. The members of the Election
Committee for selecting the Chief Executive are also selected from recognized associations of
relevant sectors. Therefore, associations have become one of the most important participating units
in Macao’s political life as well as a major feature of its political ecology.

Judging from the actual situation in Macao, the Legislative Council’s direct and indirect
elections are conducted with associations as the basic participating unit. Although the Legislative
Council’s current electoral law does not specify the status of associations in direct elections, the
constituencies participating in direct elections generally have the background of associations. The
traditional leftist forces, democratic factions, or the native-born Macanese people usually
accumulate political and social capital through relevant activities of their associations. The leaders
and active members of these associations will form electoral constituencies to compete for
directly-elected seats of the Legislative Council. Moreover, rules have clearly stipulated that
indirect elections should be conducted through the electorate consisting of juridical persons, whose
eligibility as legally registered voters must be associations and organizations. The indirectly-elected
members are selected from the associations of sectors with relevant interests. As associations, they
are civilian and social organizations like those interest groups representing employers, employees,
rural ethnicity, and industries that proactively carry out activities to solidify power, aiming to
increase the benefits and welfare of their own associations as well as relevant stakeholders. They
resemble typical interest groups. The very emphasis of pluralism is on the role of interest groups in
political life. Due to the inseparable participation of interest groups in the Legislative Council
elections in Macao, an analysis from the perspective of pluralism will therefore carry a certain
degree of insight into the understanding of Macao’s electoral system.

According to the aforementioned summary about pluralism’s possible defects, direct elections
may not necessarily achieve the selection of representatives of all interests in the society for two
main reasons. Firstly, certain interests are caught in the difficulty of collective action and thus
unable to form organizations to express their interests. Secondly, some interests may not be able to
form organizations due to the lack of organizational resources. Even if an organization is formed
for them, it may not be able to garner enough attention amid pluralistic interests. In direct elections,
the interests of these two cases are very likely to face difficulty winning competitive elections and
thus unable to produce representatives. The original rationale of the indirect election system aims to
allow equal reflection of pluralistic views in the society while promoting balanced participation of
all sectors, classes and social interests in the Legislative Council. In theory, this goal exactly
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compensates for the inadequacy of direct elections.

Since direct elections may have the defects of pluralism, the indirect election system must be
designed to avoid such defects so as to create advantages for the important social values facing
disadvantages in direct elections and supplement the inadequacy of direct elections. Specifically,
two pitfalls must be avoided: the difficulty of collective action and the difficulty of upholding
interests because of the lack of organizational resources. Only the avoidance of both can prevent
the probable occurrence of excessive representation of special interests belonging to minorities in
direct elections while realizing more pluralistic and extensive representation of the interests in the
Legislative Council with full expression of pluralistic interests in the hall of the assembly.

I1. Debates on the Indirect Election System of the Legislative Council

2.1 The Basic Law stipulates the indirect election system

While still under the governance of the Portuguese Macao Government, Macao established the
Legislative Council of the first term in 1976, which already designed association-based indirect
elections so that Chinese leaders could join the Legislative Council.

The Basic Law of the Macao Special Administrative Region of the People’s Republic of China
(hereinafter as “the Macao Basic Law”) retains the system in which direct elections, indirect
elections, and appointed members coexist. Article 68 stipulates that the majority of the members of
the Legislative Council shall be elected. In addition, the provisions of Annex Il stipulate that the
Legislative Council of the Macao Special Administrative Region (SAR) shall be composed of
directly-elected members, indirectly-elected members and appointed members. This affirms the
legislative seat structure of the Legislative Council of the Macao SAR. In 1999, the Macao SAR
was established upon Macao’s handover. The Legislative Council of the first term was mostly
composed of the members of pre-reunification Legislative Council in a “through-train” fashion,
with eight directly-elected members, eight indirectly-elected members, and seven appointed
members. The Legislative Council of the subsequent second and third terms were formed in
accordance with the provisions of Annex Il to the Basic Law. The Legislative Council of the second
term increased directly-elected and indirectly-elected members by two people respectively while
appointed members remained unchanged. The Legislative Council of the third term added two
directly-elected members while indirectly-elected and appointed members remained unchanged.
This is the composition structure that the Basic Law has set up for the Legislative Council of the
Macao SAR between the first and third terms.

Annex | and Annex Il to the Macao Basic Law also respectively stipulate a mechanism for
amending the methods for selecting the Chief Executive of the Macao SAR and forming the
Legislative Council of the Macao SAR in and after 2009. In order to promote the sound
development of Macao’s political system, Fernando Chui Sai On, the Chief Executive of the Macao
SAR, in late 2011 proposed the idea of constitutional development, which would be implemented
in strict accordance with the provisions of the Basic Law and the principle of “One Country, Two
Systems”. Under the leadership of the Chief Executive, the Macao SAR Government strictly
complied with the decision power of the Central Authorities and relevant laws and regulations as
well as listened extensively to the public opinion throughout the process of advancing the
constitutional development, thus successfully completing the entire process of constitutional
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development in August 2012. The main gist of the constitutional development program included:
increasing the members of the Election Committee for selecting the Chief Executive by 100 people,
increasing directly-elected members by two people, and increasing indirectly-elected members by
two people. This was the first time for the Macao SAR Government to start the “five-step” political
reform since its establishment, amending the methods for selecting the Chief Executive and
forming the Legislative Council. Under the premise of full respect of the decision power of the
Central Authorities and extensive collection of the public opinion, pushing forward Macao’s
constitutional development is one of the SAR Government’s initiatives with constitutional
significance to earnestly implement the principle of “One Country, Two Systems” and correctly
practice the Macao Basic Law.

2.2 Disputes over the indirectly-elected seats of the Legislative Council

During the drafting and consultation phases of the Basic Law, there were some discussions on
the continuation and abolition of indirect elections as well as the system’s number of seats and
selection method. Still, the system was retained for its proven effective design. After the
establishment of the SAR, there were also some views believing that indirectly-elected members
would enable powerful associations to enjoy privileges® as they were selected in internal
consultations of associations, casting doubt on its democracy.

In 2012, the SAR Government organized a number of seminars to seek views from
associations and citizens of all sectors on Macao’s constitutional development. Due to the relatively
consistent views of associations of all sectors on constitutional development, some attendees
believed that a “mainstream program” had emerged during the third of the eight forums.® The core
of the program focused on continuing the method for nominating and selecting the Chief Executive
through the Election Committee while adding 100 new members to the Committee. The Legislative
Council elections, meanwhile, would maintain the three selection methods of direct elections,
indirect elections, and appointment, increase directly-elected and indirectly-elected members by
two people respectively, as well as optimize some aspects of the indirect election system. After
securing the recognition of the Central Authorities for the SAR Government’s constitutional
development report, this program, as one of the proposals, was written into the consultation
document for constitutional development published by the Government for public consultation. The
program was finally approved by the two-thirds majority of all the members in the Legislative
Council with the consent of the Chief Executive, who then reported to the Central People’s
Government for the record. The Legislative Council election in 2013 and the Chief Executive
election in 2014 were implemented in accordance with this program. Until the successful
conclusion of constitutional development in 2012, all the indirectly-elected members of the
Legislative Council of the SAR were selected by the internal consultations of associations.
Compared to directly-elected members selected by popular votes, the proposal of the “mainstream
program” on adding more directly-elected seats was easily accepted by the residents. Nevertheless,
the proposed increase of indirectly-selected seats attracted criticisms for “regression of democracy.”
As a result, issues pertaining to the number of indirectly-elected seats, division and allocation of
sectors in indirect elections, and the system’s electoral process received a great deal of attention
again.

This constitutional reform program has been proposed by the SAR Government after two
rounds of consultation, which contains a certain level of popular support. However, individual
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residents and associations have also expressed different views. The criticism of the indirect election
system mainly revolves around the issue of inadequate representation since the Legislative
Council’s current indirect election system does not grant people of different sectors a chance to
voice their views.” Moreover, it is difficult to reflect the views of people of different professions as
well as the grass roots as the majority of the indirectly-elected seats belong to employers.® In other
words, the supporters and opponents of the increase of indirectly-elected seats both agree that the
Legislative Council needs to ensure balanced participation of all sectors. The supporters’ belief in
indirect elections as an effective means of ensuring balanced participation is indeed theoretically
correct. In contrast, the opponents believe that indirect elections have failed to achieve the goal of
balanced participation, allowing the employers to receive excessively crucial influence as
indirectly-elected members have been selected from the internal consultations of associations since
the beginning of the SAR’s implementation of indirect elections, resulting in the status quo of
inadequate representation.

The main reason for supporting the expansion of indirectly-elected seats is based on the notion
that indirect elections can ensure balanced participation. Some views believe that the system design
of combining direct and indirect elections has embodied balanced participation. Even though the
degree of voters’ participation in indirect elections does not match that of direct elections, the
system can avoid certain defects of direct elections in a greater aspect. For instance, it can prevent
powerful groups or interest groups from exclusively occupying the Legislative Council while
looking after minorities. “Indirect elections can guarantee that different sectors in the society can
voice their views and requests™® and “benefit the expansion of democratic participation with
adequate representation of the interests of all sectors while embodying the principle of balanced
participation in the society.”*° “The mainstream opinion helps expand participation and promote
balanced participation, benefitting the stable and orderly implementation of Macao’s democratic
development under the consensus reached by most of the residents.”**  The emphasis on indirect
elections’ contributions to balanced participation is synonymous to the belief that balanced
participation cannot be achieved through direct elections alone due to the dominance of powerful
groups and groups with vested interests. Theoretically, it is considered that direct elections have the
defects of pluralism. Therefore, indirect elections existing as a system designed to supplement
direct elections must avoid the defects of pluralism. If indirect elections share the same defects of
direct elections, the system may not necessarily be able to supplement the inadequacy of direct
elections and achieve the goal of balanced participation.

I11. Analysis of Relevant Institutions of Indirect Elections of
the Legislative Council

3.1 Inability to break free from the difficulty of collective action

Pluralism assumes all pluralistic interests in the society can organize themselves and these
organizations can produce the same effect on the policy-making process. In reality, however, those
who share common interests in the society may not necessarily be able to form organizations
because of the existence of difficulty of collective action. This is an obvious defect of pluralism,
which Mancur Olson has explained through the economic theory of the public goods. A public good
is a very special kind of good that one can find its similarity with common interests when used in
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the analysis of interest groups. Once offered, everyone in the group can enjoy regardless of their
contributions. At the same time, many people hope others would come forward and act while they
sit back and enjoy the results because of the prevalent “free-ride” mentality. As a result, it is often
difficult to form large groups representing the interests of the majority of the society. Due to the
potential of profitability, people in small groups representing special interests are more willing to
take the lead action given the groups’ relative ease to compose and make an impact. Therefore,
there are many small groups representing special interests in the society.*?

Macao’s indirect elections are conducted by juridical persons as voters. Only associations and
organizations of relevant interest sectors recognized by the law can become juridical persons with
the eligibility to vote in indirect elections. With the associations as the basic electoral unit, indirect
elections cannot break free from the difficulty of collective action. Observation of the interest
groups in the society allows one to find many examples reflecting the difficulty of collective action.
For instance, doctors, nurses, pharmacists, and pharmaceutical companies are all very inclined to
establish associations that safeguard the interests of their own sectors. Relatively speaking,
associations with the principle of fighting for the interests of patients are not numerous even if
everyone in the society is likely to become sick one day. The situation in Macao is also similar. For
example, associations actively fighting for the interests of medical professionals far outnumber
those fighting for the rights of patients. In addition, it is relatively easy to form groups representing
the interests of minorities, such as business groups. In contrast, it is relatively difficult to establish
groups representing the majority, such as those protecting consumer rights.™® In Macao, there are
many associations protecting businessmen and entrepreneurs and actively participating in political
and social activities. However, civilian associations with the principle of fighting to protect the
interests of consumers are almost nonexistent. This explains why associations and organizations in
Macao have also become embroiled in the difficulty of collective action to a considerable degree. It
is much easier to form associations representing special interests of minorities, which are more
willing to proactively engage in activities to safeguard their own interests. In contrast, associations
representing the interests of the majority are less likely to organize themselves and thus less active
in fighting for their interests due to the difficulty of collective action. Since Macao’s associations
and organizations cannot break free from the difficulty of collective action, indirect elections with
associations as the electoral unit also share the same defects of direct elections. This is one of the
causes preventing the system from achieving balanced participation.

3.2 The imbalanced allocation of organizational resources

Not every group representing special interests in the society can exert the same amount of
influence during the policy-making process. It is also false that interests with more importance can
exert greater influence on the government. The government does not merely consider the
importance of relevant interests during policy-making. The economic, political and social resources
controlled by certain interest groups will enable them to have different influence on
decision-making. Pluralism’s assumption that each association can equally negotiate and enjoy the
same amount of influence is its second obvious defect.

Special interests with abundant organizational resources are often also groups with vested
interests. They are more likely to gain advantages in competitive direct elections and win enough
representative seats, even more seats than the proportion of population they represent. Instead, the
interests of the underprivileged and resource-poor are at a disadvantage and face difficulty
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obtaining representative seats due to inferior organizational resources and skills to their powerful
counterparts. This is the theoretical defect of pluralist democracy. Since the ideal of indirect
election system aims to overcome this defect, it is necessary to maximize the exclusion of the
influence of groups with vested interests, support the important interests facing disadvantages in
direct elections, ensure the realization of the society’s public interests, and create conditions for the
interests of the minority, the disadvantaged, and those lacking campaign resources in order to
ensure the promotion of a number of important and valuable interests.

Nevertheless, these objectives have not been achieved if one examines the relevant provisions
of Macao’s indirect election system from this perspective, thus triggering the gap between the
system’s ideal and the reality. First of all, the most obvious aspect is that indirect elections have
allocated four seats for the industrial, commercial and financial sectors, which account for
two-fifths of the indirectly-elected seats of the fourth term and one-thirds of the indirectly-elected
seats of the fifth term in 2013, despite a decreased proportion. Industrial, commercial and financial
sectors in the past years have selected members who are mostly businessmen or senior corporate
executives. As the groups enjoying greater economic, political and social resources, businessmen
and corporate management personnel have advantages in organizational resources and skills, which
suffice to help them obtain seats in direct elections. Judging from the past direct-election results of
the Legislative Council in Macao, businessmen and those with business background are indeed able
to garner seats. Thus, the arrangement of seats for the business community in indirect elections
cannot avoid the excessive influence from associations with powerful resources, but increases their
influence even further, resulting in the inability of indirect elections to play the role of
supplementing the defects of pluralism.

In addition to the four seats allocated for industrial, commercial and financial sectors, other
sectors in indirect elections have also failed to break free from the influence of vested interests. An
example would be the indirectly-elected members of the Legislative Council of the fourth term in
2009. The members elected from sports and cultural sectors all had business background. Given the
important role of associations in indirect elections, a lot of associations were registered for the
purpose of participating in indirect elections. For example, the establishment of associations surged
in 2006 because associations could participate in indirect elections after three years of registration
according to the legal regulations during that time. They would have a chance to gain the eligibility
to vote in indirect elections in 2009. Such a system design allowed the groups with vested interest
to enjoy a lot of advantages. They enjoyed a lot of political and economic resources, which could
be used to establish and support associations of other sectors, support the regular activities of these
associations, satisfy the need of being those particular sectors’ juridical persons and create political
support for themselves. This is another possible reason why people from the business community
have the opportunity to get involved in the sectors of indirect elections other than industrial,
commercial and financial ones.

The newly added sector allocation of the indirectly-elected seats in 2012 also sparked a lot of
discussion. “Social services, cultural, educational and sports sectors” sectors originally shared two
seats. The Government proposed that one out of the newly added two seats should be allocated to
“social services, cultural, educational and sports sectors” so that the original two seats allocated for
these sectors would then be increased to three. The Government also proposed to split the four
sectors so that after splitting social services and educational sectors would have one seat while
cultural and sports sectors would have two seats. When reviewing the Legislative Council’s
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amended electoral law, Legislative Council member Ho Sio Kam with educational-sector
background pointed out that despite the increasing influence of social services and educational
sectors in today’s society in Macao, the program put the social services and educational sectors
under one election constituency with one seat allocated while cultural and sports sectors were
allocated two seats. He urged the Government to explain the reasons for such allocations. His
remarks suggested that the social services and educational sectors deserve one extra seat. At the
same meeting, Legislative Council member Au Kam San said that social services and educational
sectors had 79 members in the Election Committee for selecting the Chief Executive, compared to
43 members from cultural and sports sectors so social services and educational sectors had more
representation. He also raised the same criticism on the one more seat that cultural and sports
sectors gained than the social services and educational sectors. In addressing this question, one of
the reasons given by the Secretariat for Administration and Justice is that the social services and
educational sectors’ juridical persons voters number 141 people and 25 people respectively, with a
combined total of 166 people, while the cultural and sports sectors respectively have 152 people
and 172 people, reaching a total of 324 people. The cultural and sports sectors (324) outnumber the
social services and educational sectors (166) in juridical persons. Therefore, social services and
educational sectors are allocated one seat while cultural and sports sectors have two seats. Judging
from the Government’s argument, one can understand its logic when making recommendation for
seat allocations, which makes the number of associations registered as relevant sectors the most
important basis for consideration. Since the Government’s main consideration for seat allocations
in indirect elections centers on the number of associations of relevant interests rather than the
population with relevant interests, this paper argues the probability that Macao’s protection of
freedom of association allows some special interests with abundant political, economic and social
resources to establish as many interest groups as possible and create political support for
themselves given its advantages in organizational resources and skills.

If direct elections contain the defects of pluralism because resource-rich associations are
powerful enough to gain excessive votes and squeeze the resource-poor associations, an important
mission of indirect elections is to increase the chances for important interests lacking resources to
gain seats. However, the current design for indirect elections’ seats and allocations as well as
electoral system and arrangement still cannot prevent the possibility of excessive influence from
resource-rich interest groups. Therefore, the defects of pluralism in direct elections have extended
to indirect elections, which cannot supplement the inadequacy of direct election in this respect.

1. Conclusion

The association-based direct elections of the Legislative Council in Macao may have some
defects of political pluralism. If indirect elections can avoid the defects of pluralism in direct
elections, the system indeed can provide some supplementation, allowing the values the Legislative
Council represents to become more pluralistic. The defects of political pluralism are concentrated
in two aspects. First of all, some important interests could become embroiled in the difficulty of
collective action and unable to form effective organizations to fight for their interests. Under the
perspective of pluralism, which values interest groups, direct elections with associations as
important participating organizations cannot gain seats. The second is the imbalanced allocation of
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organizational resources in different associations. There are the interests of minorities, especially
the interests of those with vested interests. Since they have controlled a great deal of political,
economic and social resources, they are more adept at organizing, forming and supporting
associations to protect their own interests. In contrast, some other interests have been unable to
fight for themselves, win competitive elections, and uphold their interests because of the lack of
organizational resources. Judging from the indirect election system’s concrete system design and
implementation up to now, the design of indirect election system and arrangement of seats have
both failed to avoid the two aforementioned defects, making the system become even embroiled in
them while causing its inability to supplement the inadequacy of direct elections. As a result, the
indirect election system contains even more obvious defects of pluralism than direct elections.

The installation of the indirect election system originally aims to promote participation of all
classes and sectors of the society in Macao, uphold pluralistic interests, and protect important
interests. It is an institutional design with highly theoretical significance as well as an organically
integral part of the executive-led system of the Macao SAR. Although the implementation of the
indirect election system has contained some flaws so far, it has ensured the balanced participation
of the interests of all sectors in Macao and promoted the goal of social harmony, carrying important
theoretical and empirical significance. To enable the pluralistic interests in the society of Macao to
overcome the theoretical defects of pluralism and equally participate in political life, indirect
elections should return to the original institutional rationale with the goal to actively perfect its
institutional design in order to constantly enrich Macao’s experience in practicing “One-Country,
Two Systems” while promoting the further maturity and improvement of the political system of the
Macao SAR.
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